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United States v. DTE Energy Company, et al., No. 11-2328
Appellees’ Notice of Supplemental Authority

Dear Mr. Green:

Pursuant to Fed. R. App. P. 28(j), Appeliees Detroit Edison Company and DTE
Energy Company (“Detroit Edison™) write to alert the Court to the Supreme Court’s decision
in Christopher v. SmithKline Beecham Corp., -~- S.Ct. ---, 2012 WL 2196779 (June 18, 2012)
(slip opinion enclosed). The Court in Christopher addresses at length the deference doctrine
articulated in Auer v. Robbins, 519 U.S. 452.(1997). See 2012 WL 2196779, at *8-*9. In this
appeal, the Government invokes Auer and asks the Court to defer to its interpretation of the
2002 NSR Reform Rules. See Op. Br. at 48.

In Christopher, the Supreme Court notes the risks of deferring under Auer and
identifies limits on its applicability. Id. The Court specifically states that deference would
“frustrate[ | the notice and predictability purposes of rulemaking” where the interpretation to
which the agency seeks deference is articulated for the first time after enforcement
proceedings have commenced:

It is one thing to expect regulated parties to conform their
conduct to an agency’s interpretations once the agency
announces them; it is quite another to require regulated parties
to divine the agency’s interpretations in advance or else be held
liable when the agency announces its interpretations for the first
time in an enforcement proceeding and demands deference.

2012 WL 2196779, at *9.
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Opinion of the Court

Report and Recommendations on Proposed Revisions of
Regulations, Part 541 (1949) (hereinafter 1949 Report); 69
Fed. Reg. 22160-22163 (hereinafter Preamble). Although
the DOL has rejected proposals to eliminate or dilute the
requirement that outside salesmen make their own sales,
the Department has stressed that this requirement is
met whenever an employee “in some sense make|s] a sale.”
1940 Report 46; see also Preamble 22162 (reiterating that
the exemption applies only to an employee who “in some
sense, has made sales”). And the DOL has made it clear
that “[e]xempt status should not depend” on technicalities,
such as “whether it is the sales employee or the customer
who types the order into a computer system and hits the
return button,” Preamble 22163, or whether “the order is
filled by [a] jobber rather than directly by [the employee’s]
own employer,” 1949 Report 83.

B

Respondent SmithKline Beecham Corporation is in the
business of developing, manufacturing, and selling pre-
scription drugs. The prescription drug industry is subject
to extensive federal regulation, including the now-familiar
requirement that prescription drugs be dispensed only
upon a physician’s prescription.? In light of this require-

4Congress imposed this requirement in 1951 when it amended the
Federal Food, Drug, and Cosmetic Act (FDCA) to provide that drugs
that are “not safe for use except under the supervision of a practitioner”
may be dispensed “only ... upon a ... prescription of a practitioner
licensed by law to administer such drug.” Durham-Humphrey Amend-
ment of 1951, ch. 578, 65 Stat. 648-649 (codified at 21 U. S. C. §353(b)).
As originally enacted in 1938, the FDCA allowed manufacturers to
designate certain drugs as prescription only, but “it did not say which
drugs were to be sold by prescription or that there were any drugs that
could not be sold without a prescription.” Temin, The Origin of Com-
pulsory Drug Prescriptions, 22 J. Law & Econ. 91, 98 (1979). Prior to
Congress’ enactment of the FDCA, a prescription was not needed to
obtain any drug other than certain narcotics. See id., at 97.
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ment, pharmaceutical companies have long focused their
direct marketing efforts, not on the retail pharmacies
that dispense prescription drugs, but rather on the medi-
cal practitioners who possess the authority to prescribe the
drugs in the first place. Pharmaceutical companies pro-
mote their prescription drugs to physicians through a
process called “detailing,” whereby employees known as
“detailers” or “pharmaceutical sales representatives”
provide information to physicians about the company’s
products in hopes of persuading them to write prescrip-
tions for the products in appropriate cases. See Sorrell v.
IMS Health Inc., 564 U. S. , ___(2011) (slip op., at 1-2)
(describing the process of “detailing”). The position of
“detailer” has existed in the pharmaceutical industry in
substantially its current form since at least the 1950’s,
and in recent years the industry has employed more than
90,000 detailers nationwide. See 635 F. 3d 383, 387, and
n. 5, 396 (CA9 2011).

Respondent hired petitioners Michael Christopher and
Frank Buchanan as pharmaceutical sales representatives
in 2003. During the roughly four years when petitioners
were employed in that capacity,’ they were responsible
for calling on physicians in an assigned sales territory to
discuss the features, benefits, and risks of an assigned
portfolio of respondent’s prescription drugs. Petitioners’
primary objective was to obtain a nonbinding commit-
ment® from the physician to prescribe those drugs in ap-
propriate cases, and the training that petitioners received
underscored the importance of that objective.

Petitioners spent about 40 hours each week in the field
calling on physicians. These visits occurred during normal

5Respondent terminated Christopher's employment in 2007, and
Buchanan left voluntarily the same year to accept a similar position
with another pharmaceutical company.

6The parties agree that the commitment is nonbinding.
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Circuit, the DOL took the view that “a ‘sale’ for the pur-
poses of the outside sales exemption requires a con-
summated transaction directly involving the employee for
whom the exemption is sought.” Secretary’s Novartis
Brief 11; see also Brief for Secretary of Labor as Amicus
Curiae in No. 10-15257 (CA9), p. 12. Perhaps because
of the nebulous nature of this “consummated transaction”
test,!? the Department changed course after we granted
certiorari in this case. The Department now takes the
position that “[a]ln employee does not make a ‘sale’ for
purposes of the ‘outside salesman’ exemption unless he
actually transfers title to the property at issue.” Brief for
United States as Amicus Curiae 12-13 (hereinafter U. S.
Brief).13 Petitioners and the DOL assert that this new
interpretation of the regulations is entitled to controlling
deference. See Brief for Petitioners 31-42; U. S. Brief
30-34.14

12For example, it is unclear why a physician’s nonbinding commit-
ment to prescribe a drug in an appropriate case cannot qualify as a sale
under this test. The broad term “transaction” easily encompasses such
a commitment. See Webster’s Third New International Dictionary
2425 (2002) (hereinafter Webster's Third) (defining “transaction” to
mean “a communicative action or activity involving two parties or two
things reciprocally affecting or influencing each other”). A “consum-
mated transaction” is simply a transaction that has been fully completed.
See id., at 490 (defining “consummate” to mean “to bring to comple-
tion”). And a pharmaceutical sales representative who obtains such a
commitment is “directly involv[ed]” in this transaction. Thus, once a
pharmaceutical sales representative and a physician have fully com-
pleted their agreement, it may be said that they have entered into a
“consummated transaction.”

13When pressed to clarify its position at oral argument, the DOL
suggested that a “transfer of possession in contemplation of a transfer
of title” might also suffice. Tr. of Oral Arg. 17.

4 Neither petitioners nor the DOL asks us to accord controlling def-
erence to the “consummated transaction” interpretation the Depart-
ment advanced in its briefs in the Second Circuit and Ninth Circuit, nor
could we given that the Department has now abandoned that interpre-
tation. See Estate of Cowart v. Nicklos Drilling Co., 505 U. S. 469, 480
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ing of the conduct [a regulation] prohibits or requires.”
Gates & Fox Co. v. Occupational Safety and Health Review
Comm'n, 790 F. 2d 154, 156 (CADC 1986) (Scalia, J.).15
Indeed, it would result in precisely the kind of “unfair
surprise” against which our cases have long warned. See
Long Island Care at Home, Ltd. v. Coke, 551 U.S.
158, 170-171 (2007) (deferring to new interpretation that
“create[d] no unfair surprise” because agency had pro-
ceeded through notice-and-comment rulemaking); Martin v.
Occupational Safety and Health Review Comm™n, 499 U. S.
144, 158 (1991) (identifying “adequacy of notice to regu-
lated parties” as one factor relevant to the reasonableness
of the agency’s interpretation); NLRB v. Bell Aerospace Co.,
416 U.S. 267, 295 (1974) (suggesting that an agency
should not change an interpretation in an adjudicative
proceeding where doing so would impose “new liability . . .
on individuals for past actions which were taken in good-

15 Accord, Phelps Dodge Corp. v. Federal Mine Safety and Health
Review Comm’n, 681 F. 2d 1189, 1192 (CA9 1982) (recognizing that “the
application of a regulation in a particular situation may be challenged
on the ground that it does not give fair warning that the allegedly
violative conduct was prohibited”); Kropp Forge Co. v. Secretary of
Labor, 657 F. 2d 119, 122 (CA7 1981) (refusing to impose sanctions
where standard the regulated party allegedly violated “d[id] not provide
“fair warning’ of what is required or prohibited”); Dravo Corp. v. Occu-
pational Safety and Health Review Comm’n, 613 F. 2d 1227, 1232-1233
(CA3 1980) (rejecting agency’s expansive interpretation where agency
did not “state with ascertainable certainty what is meant by the stand-
ards [it] ha[d] promulgated” (internal quotation marks omitted and
emphasis deleted)); Diamond Roofing Co. v. Occupational Safety and
Health Review Comm’n, 528 F. 2d 645, 649 (CA5 1976) (explaining that
“statutes and regulations which allow monetary penalties against those
who violate them” must “give an employer fair warning of the conduct
[they] prohibi[t] or requir[e]”); 1 R. Pierce, Administrative Law Treatise
§6.11, p. 543 (5th ed. 2010) (observing that “[iln penalty cases, courts
will not accord substantial deference to an agency’s interpretation of
an ambiguous rule in circumstances where the rule did not place the
individual or firm on notice that the conduct at issue constituted a
violation of a rule”).
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to enforce often involves a complicated balancing of a
number of factors which are peculiarly within its exper-
tise”). But where, as here, an agency’s announcement of
its interpretation is preceded by a very lengthy period of
conspicuous inaction, the potential for unfair surprise is
acute. As the Seventh Circuit has noted, while it may be
“possible for an entire industry to be in violation of the
[FLSA] for a long time without the Labor Department
noticing,” the “more plausible hypothesis” is that the De-
partment did not think the industry’s practice was un-
lawful. Y:i v. Sterling Collision Centers, Inc., 480 F. 3d
505, 510-511 (2007). There are now approximately 90,000
pharmaceutical sales representatives; the nature of their
work has not materially changed for decades and is well
known; these employees are well paid; and like quintes-
sential outside salesmen, they do not punch a clock and
often work more than 40 hours per week. Other than
acquiescence, no explanation for the DOL’s inaction is
plausible.

Our practice of deferring to an agency’s interpretation
of its own ambiguous regulations undoubtedly has im-
portant advantages,!” but this practice also creates a risk
that agencies will promulgate vague and open-ended
regulations that they can later interpret as they see fit,
thereby “frustrat[ing] the notice and predictability pur-
poses of rulemaking.” Talk America, Inc. v. Michigan Bell
Telephone Co., 564 U. S. , _ (2011) (ScALIA, J., con-
curring) (slip op., at 3); see also Stephenson & Pogoriler,
Seminole Rock’s Domain, 79 Geo. Wash. L. Rev. 1449,
1461-1462 (2011); Manning, Constitutional Structure and

7For instance, it “makes the job of a reviewing court much easier,
and since it usually produces affirmance of the agency’s view without
conflict in the Circuits, it imparts (once the agency has spoken to clarify
the regulation) certainty and predictability to the administrative
process.” Talk America, Inc. v. Michigan Bell Telephone Co., 564 U. S.
_ . (2011) (ScaLla, J., concurring) (slip op., at 3).
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exemption unless he actually transfers title to the prop-
erty at issue.” U. S. Brief 12-13.

This new interpretation is flatly inconsistent with the
FLSA, which defines “sale” to mean, inter alia, a “con-
signment for sale.” A “consignment for sale” does not
involve the transfer of title. See, e.g., Sturm v. Boker, 150
U. S. 312, 330 (1893) (“The agency to sell and return the
proceeds, or the specific goods if not sold ... does not
involve a change of title”); Hawkland, Consignment Sell-
ing Under the Uniform Commercial Code, 67 Com. L. J.
146, 147 (1962) (explaining that “‘[a] consignment of goods
for sale does not pass the title at any time, nor does it
contemplate that it should be passed’”” (quoting Rio
Grande Oil Co. v. Miller Rubber Co. of N. Y., 31 Ariz. 84,
87, 250 P. 564, 565 (1926))).

The DOL cannot salvage its interpretation by arguing
that a “consignment for sale” may eventually result in the
transfer of title (from the consignor to the ultimate pur-
chaser if the consignee in fact sells the good). Much the
same may be said about a physician’s nonbinding com-
mitment to prescribe a particular product in an appropri-
ate case. In that situation, too, agreement may eventually
result in the transfer of title (from the manufacturer to a
pharmacy and ultimately to the patient for whom the drug
is prescribed).

In support of its new interpretation, the DOL relies
heavily on its sales regulation, which states in part that
“[s]ales [for present purposes] include the transfer of title
to tangible property,” 29 CFR §541.501(b) (emphasis
added). This regulation, however, provides little support
for the DOL’s position. The DOL reads the sales regula-
tion to mean that a “sale” necessarily includes the transfer
of title, but that is not what the regulation says. And it
seems clear that that is not what the regulation means.
The sentence just subsequent to the one on which the DOL
relies, echoing the terms of the FLSA, makes clear that a
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spondent sells.28 This kind of arrangement, in the unique
regulatory environment within which pharmaceutical com-
panies must operate, comfortably falls within the catch-
all category of “other disposition.”

That petitioners bear all of the external indicia of
salesmen provides further support for our conclusion.
Petitioners were hired for their sales experience. They
were trained to close each sales call by obtaining the
maximum commitment possible from the physician. They
worked away from the office, with minimal supervision,
and they were rewarded for their efforts with incentive
compensation. It would be anomalous to require respond-
ent to compensate petitioners for overtime, while at the
same time exempting employees who function identically to
petitioners in every respect except that they sell physician-
administered drugs, such as vaccines and other inject-
able pharmaceuticals, that are ordered by the physician
directly rather than purchased by the end user at a phar-
macy with a prescription from the physician.

Our holding also comports with the apparent purpose of
the FLSA’s exemption for outside salesmen. The exemp-
tion is premised on the belief that exempt employees
“typically earned salaries well above the minimum wage”
and enjoyed other benefits that “se[t] them apart from the
nonexempt workers entitled to overtime pay.” Preamble
22124. It was also thought that exempt employees per-
formed a kind of work that “was difficult to standardize to

23Qur point is not, as the dissent suggests, that any employee who
does the most that he or she is able to do in a particular position to
ensure the eventual sale of a product should qualify as an exempt
outside salesman. See post, at 9 (noting that “the ‘most’ a California
firm’s marketing employee may be able ‘to do’ to secure orders from
New York customers is to post an advertisement on the Internet”).
Rather, our point is that, when an entire industry is constrained by law
or regulation from selling its products in the ordinary manner, an
employee who functions in all relevant respects as an outside salesman
should not be excluded from that category based on technicalities.
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the industry, not detailers. This formalistic argument is
inconsistent with the realistic approach that the outside
salesman exemption is meant to reflect.

Petitioners’ theory seems to be that an employee is
properly classified as a nonexempt promotional employee
whenever there is another employee who actually makes
the sale in a technical sense. But, taken to its extreme,
petitioners’ theory would require that we treat as a nonex-
empt promotional employee a manufacturer’s representa-
tive who takes an order from a retailer but then transfers
the order to a jobber’s employee to be filled, or a car
salesman who receives a commitment to buy but then asks
his or her assistant to enter the order into the computer.
This formalistic approach would be difficult to reconcile
with the broad language of the regulations and the stat-
utory definition of “sale,” and it is in significant ten-
sion with the DOL’s past practice. See 1949 Report 83
(explaining that the manufacturer’s representative was
clearly “performing sales work regardless of the fact that
the order is filled by the jobber rather than directly by his
own employer”); Preamble 22162 (noting that “technologi-
cal changes in how orders are taken and processed should
not preclude the exemption for employees who in some
sense make the sales”).

Petitioners additionally argue that detailers are the
functional equivalent of employees who sell a “concept,”
and they point to Wage and Hour Division opinion letters,
as well as lower court decisions, deeming such employees
nonexempt. See Brief for Petitioners 47-48. Two of these
opinions, however, concerned employees who were more
analogous to buyers than to sellers. See Clements v. Serco,
Inc., 530 F. 3d 1224, 1229-1230, n. 4 (CA10 2008) (ex-

representatives but “fewer than ten employees who are responsible for
processing orders from retailers and wholesalers, a ratio that is typical
of how the industry is structured”).
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industry an outside salesman lurking somewhere (Gf only
we can find him). An industry might, after all, sell its
goods through wholesalers or retailers, while using its own
outside employees to encourage sales only by providing
third parties with critically important information.

The Court expresses concern lest a holding that detail-
ers are not “salesmen” lead to holdings that the statute
forbids treating as a “salesman” an employee “who takes
an order from a retailer but then transfers the order to a
jobber’s employee to be filled,” ante, at 23, or “a car sales-
man who receives a commitment to buy but then asks his
or her assistant to enter the order into the computer,” 1bid.
But there is no need for any such fear. Both these exam-
ples involve employees who are salesmen because they
obtain a firm commitment to buy the product. See 1949
Report 83 (as to the first example, such an employee “has
obtained a commitment from the customer”); 69 Fed. Reg.
22163 (2004) (as to the second example, explaining that
“[e]xempt status should not depend on . . . who types the
order into a computer,” but maintaining requirement that
a salesman “obtai[n] a commitment to buy from the person
to whom he is selling”). The problem facing the detailer is
that he does not obtain any such commitment.

Finally, the Court points to the detailers’ relatively high
pay, their uncertain hours, the location of their work, their
independence, and the fact that they frequently work
overtime, all as showing that detailers fall within the
basic purposes of the statutory provision that creates
exceptions from wage and hour requirements. Ante, at 5—
6. The problem for the detailers, however, is that the
statute seeks to achieve its general objectives by creating
certain categories of exempt employees, one of which is the
category of “outside salesman.” It places into that category
only those who satisfy the definition of “outside sales-
man” as “defined and delimited from time to time by regu-
lations of the Secretary.” 29 U.S. C. §213(a)(1) (emphasis















